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RECENT CAPITAL ALLOWANCES CASE 

There has recently been an important new capital allowances case regarding storage… JRO Griffiths 
Ltd v HMRC [2021] TC08203. 

In this case, the judge at the First Tier Tribunal decided that the company’s (JRO) potato storage 
facility was both a silo for temporary storage, and also a cold store. Accordingly, the expenditure 
qualified as plant for capital allowances purposes. 

The tax legislation in s.23 CAA 2001 (in list C) includes both silos provided for temporary storage and 
also cold stores in the list of capital expenditure, which is not excluded from capital allowances 
through being a building or structure. 

Plant & Machinery included in Buildings, Structures and Land  

Capital Allowances Act 2001; Chapter 3 - Qualifying Expenditure 

“Section 21  Buildings 

21(1) For the purposes of this Act, expenditure on the provision of plant or machinery does not 
include expenditure on the provision of a building. 

21(2) The provision of a building includes its construction or acquisition. 

21(3) In this section, “building” includes an asset which– 

(a) is incorporated in the building, 

(b) although not incorporated in the building (whether because the asset is moveable or for 
any other reason), is in the building and is of a kind normally incorporated in a building, or 

(c) is in, or connected with, the building and is in list A. 

LIST A 
ASSETS TREATED AS BUILDINGS 

1. Walls, floors, ceilings, doors, gates, shutters, windows and stairs. 

2. Mains services, and systems, for water, electricity and gas. 

3. Waste disposal systems. 

4 Sewerage and drainage systems. 

5. Shafts or other structures in which lifts, hoists, escalators and moving walkways are installed.  

6. Fire safety systems. 

The items in List A above are part of the building.  Accordingly, they will not qualify as plant for 
Capital Allowances purposes, but they will no doubt qualify for the new Structural Buildings 
Allowances (SBA). 

 “Section 22  Structures, assets and works 

22(1) For the purposes of this Act, expenditure on the provision of plant or machinery does not 
include expenditure on– 

(a) the provision of a structure or other asset in list B, or 

(b) any works involving the alteration of land. 
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LIST B 
EXCLUDED STRUCTURES AND OTHER ASSETS 

1. A tunnel, bridge, viaduct, aqueduct, embankment or cutting. 

2. A way, hard standing (such as a pavement), road, railway, tramway, a park for vehicles or 
containers, or an airstrip or runway. 

3. An inland navigation, including a canal or basin or a navigable river. 

4. A dam, reservoir or barrage, including any sluices, gates, generators and other equipment 
associated with the dam, reservoir or barrage. 

5. A dock, harbour, wharf, pier, marina or jetty or any other structure in or at which vessels 
may be kept, or merchandise or passengers may be shipped or unshipped. 

6. A dike, sea wall, weir or drainage ditch. 

7. Any structure not within items 1 to 6 other than– 

  (a) a structure (but not a building) within Chapter 2 of Part 3 (meaning of “industrial 
building”), 

  (b) a structure in use for the purposes of an undertaking for the extraction, production, 
processing or distribution of gas, and 

  (c) a structure in use for the purposes of a trade which consists in the provision of 
telecommunication, television or radio services. 

 

The items in List B are also not plant, but the structures they should also qualify for the SBA 

22(3) In this section– 

(a) “structure”  means a fixed structure of any kind, other than a building (as defined by section 
21(3)), and 

(b) “land” does not include buildings or other structures, but otherwise has the meaning given in 
Schedule 1 to the Interpretation Act 1978. 

22(4) This section is subject to section 23.” 

 

“Section 23  Expenditure unaffected by sections 21 and 22 

23(1) Sections 21 and 22 do not apply to any expenditure to which any of the provisions listed 
in subsection (2) applies. 

23(2) The provisions are– 

section 28 (thermal insulation of buildings); 

section 30 (safety at designated sports grounds); 

section 31 (safety at regulated stands at sports grounds); 

section 32 (safety at other sports grounds); 

section 33 (personal security); 

section 33A (integral features); 

section 71 (software and rights to software); 
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section 143 of ITTOIA 2005 or section 40D of F(No.2)A 1992 (election relating to tax 
treatment of films expenditure). 

23(3) Sections 21 and 22 also do not affect the question whether expenditure on any item 
described in list C is, for the purposes of this Act, expenditure on the provision of plant or 
machinery. 

23(4) But items 1 to 16 of list C do not include any asset whose principal purpose is to insulate 
or enclose the interior of a building or to provide an interior wall, floor or ceiling which (in 
each case) is intended to remain permanently in place. 

 

LIST C 
EXPENDITURE UNAFFECTED BY SECTIONS 21 AND 22 

1. Machinery (including devices for providing motive power) not within any other item in this 
list. 

2. Gas and sewerage systems provided mainly– 

  (a) to meet the particular requirements of the qualifying activity, or 

  (b) to serve particular plant or machinery used for the purposes of the qualifying activity. 

3. [Omitted by FA 2008, s. 73(1)(b)(ii).] 

4. Manufacturing or processing equipment; storage equipment (including cold rooms); 
display equipment; and counters, checkouts and similar equipment. 

5. Cookers, washing machines, dishwashers, refrigerators and similar equipment; 
washbasins, sinks, baths, showers, sanitary ware and similar equipment; and furniture and 
furnishings. 

6. Hoists. 

7. Sound insulation provided mainly to meet the particular requirements of the qualifying 
activity. 

8. Computer, telecommunication and surveillance systems (including their wiring or other 
links). 

9. Refrigeration or cooling equipment. 

10. Fire alarm systems; sprinkler and other equipment for extinguishing or containing fires. 

11. Burglar alarm systems. 

12. Strong rooms in bank or building society premises; safes. 

13. Partition walls, where moveable and intended to be moved in the course of the qualifying 
activity. 

14. Decorative assets provided for the enjoyment of the public in hotel, restaurant or similar 
trades. 

15. Advertising hoardings; signs, displays and similar assets. 

16. Swimming pools (including diving boards, slides and structures on which such boards or 
slides are mounted). 
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LIST C 
EXPENDITURE UNAFFECTED BY SECTIONS 21 AND 22 

17. Any glasshouse constructed so that the required environment (namely, air, heat, light, 
irrigation and temperature) for the growing of plants is provided automatically by means of 
devices forming an integral part of its structure. 

18. Cold stores. 

19. Caravans provided mainly for holiday lettings. 

20. Buildings provided for testing aircraft engines run within the buildings. 

21. Moveable buildings intended to be moved in the course of the qualifying activity. 

22. The alteration of land for the purpose only of installing plant or machinery. 

23. The provision of dry docks. 

24. The provision of any jetty or similar structure provided mainly to carry plant or machinery. 

25. The provision of pipelines or underground ducts or tunnels with a primary purpose of 
carrying utility conduits. 

26. The provision of towers to support floodlights. 

27. The provision of– 

  (a) any reservoir incorporated into a water treatment works, or 

  (b) any service reservoir of treated water for supply within any housing estate or other 
particular locality. 

28. The provision of– 

  (a) silos provided for temporary storage, or 

  (b) storage tanks. 

29. The provision of slurry pits or silage clamps. 

30. The provision of fish tanks or fish ponds. 

31. The provision of rails, sleepers and ballast for a railway or tramway. 

32. The provision of structures and other assets for providing the setting for any ride at an 
amusement park or exhibition. 

33. The provision of fixed zoo cages. 
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The case continued… 

JRO incurred capital expenditure of £320,000 constructing a warehouse to store potatoes. 

JRO is a specialist company which provides potatoes to the crisp industry. 

Crisp potatoes are made up of 70%-80% water, and they have to be dried and maintained in a very 
controlled environment. They must be kept all year round with no condensation and their sugar element 
must not vary in order to meet the quality requirements of crisp manufacturers. If the quality of their 
crisps is not up to the required standard, JRO will receive less orders from their customers. 

JRO spent £320,000 on a specially designed warehouse that had computerised air and temperature 
control. It also had special insulation and cladding. That was why the warehouse was so expensive, 
compared to the normal price of approximately £60,000 for a normal general warehouse of the same 
size. 

The company, JRO, claimed plant capital allowances in their tax computation on the cost of constructing 
their warehouse. 

HMRC did not agree! They refused the capital allowances claim, because they felt that the warehouse 
was premises in which JRO carried out its trade, and not the apparatus with which JRO carried its trade 
out. 

JRO appealed, and the case went to the First Tier Tribunal, where the judge spent a considerable 
amount of time reviewing the case. He subsequently allowed JRO’s appeal. His findings were… 

 The warehouse was a building under s.21 CAA 2001, but it was also a silo for temporary 
storage, and therefore qualified for plant capital allowances. 

 The warehouse was not the setting for JRO’s trade, as it was an integral part of how they carried 
out their qualifying trading activity. The judge referred to an earlier silo case, namely May and 
another v HMRC (TC6928), and took the meaning of a silo as being… “a structure built above 
the ground for storing grain”. 

 Accordingly, the temporary storage from September to July qualified. 
 Even though he didn’t have to, the judge also reviewed the position as to whether the 

warehouse was a cold store, and he decided that it was. 

Accordingly, JRO was successful with their appeal, and their expenditure of £320,000 on the warehouse 
qualified as plant for capital allowances purposes. 

JRO Griffiths Ltd v HMRC [2021] TC08203. 
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The Gary Lineker IR35 case… 

HMRC is pursuing Match of the Day presenter Gary Lineker’s partnership for a tax and NIC liability of 
approximately £4.9m, under the IR35 tax legislation. According to First Tier tax tribunal documents, 
published recently, the TV presenter’s partnership has been in a dispute with HMRC for a long period 
regarding the IR35 position. Gary Lineker set up a partnership called ‘Gary Lineker Media’ (GLM), with 
his ex-wife Danielle Bux. 

Gary contracted to provide his services to the BBC through GLM for the fiscal years 2013/14 to 2016/17 
inclusive. 

BBC 

 

Gary Lineker Media Partnership 

 

Gary Lineker 

He also provided his services to BT Sport via GLM for the fiscal years 2015/16 to 2017/18 inclusive. 
HMRC felt that these arrangements were caught under IR35, and issued Reg 80 PAYE determinations 
on the partnership for £3,621,735 and s8 NIC notices for £1,313,755. This is the first major case where 
the IR35 regulations have been issued on a partnership. GLM has appealed against these IR35 
determinations. A date at the Lower Tier Tribunal to hear GLM’s appeal will be set for the Autumn of 
this year. 

In the meantime, however, GLM has made an application to the Lower Tier Tribunal to amend the 
grounds of its appeal against these regulations. 

GLM’s application has been allowed. The application was determined and settled based on papers 
submitted without the need for a hearing. 

The successful amendment adds two new grounds to GLM’s appeal. 

1) The determinations do not correctly state the quantum of GLM’s PAYE and NIC liability i.e. the 
partnership has been overcharged; and 

2) The NIC notice for 2013/14 is void. HMRC failed to decide whether GLM was liable to pay NIC 
contributions of a particular class. 

Accordingly, GLM has succeeded in getting its grounds of appeal amended. 

The stage is set for a full IR35 tribunal hearing at the Lower Tier Tribunal in the Autumn. Will GLM have 
a successful defence? Or will it lose and also suffer a penalty? Watch Gary Lineker present Match of 
the Day. Is he simply following an auto-cue? Is his script written for him? Does he have much creative 
input into the programme? Does a scriptwriter produce his jokes and quips? Are the statistics that he 
so regularly quotes and uses totally prepared for him by a BBC researcher? Is he under the control of 
his producer? Is there mutuality of obligations between Gary Lineker’s partnership, and its engagement 
with the BBC? 

Can he produce a substitute? Would he be regarded as an employee of the BBC, if he did not provide 
his services through his partnership? All will be decided later this year at the Lower Tier tax tribunal. 
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Northern Lights Solutions Ltd v HMRC (2021) TC7594 

This case has recently gone to court again… this time at the Upper Tier Tribunal. 

Nationwide Building Society 

 

Northern Lights Solutions Ltd 

 

Robert Lee (he was a project manager) 

HMRC successfully argued that, if there had been … 

Nationwide 

 

Robert Lee 

Robert Lee would have been an employee of Nationwide Building Society. The judge agreed, and 
HMRC won! It is important to note that … 

Reasons why Robert Lee was a “deemed employee” … 

(1)  He was subject to considerable control by the Nationwide, consistent with being a highly skilled 
employee. Nationwide also had the right to direct where he worked. 

(2)  There was mutuality of obligations within the contract. 

(3)  He started working for them in 2007.  Other than a few short breaks, he worked continually for the 
Nationwide for many years. 

(4)  He had responsibility for the allocation of tasks to the project team, a mixture of employees and 
subcontractors, and for determining the cost and timescales for delivering the project. 

(5)  He was integrated into the Nationwide team. 

(6)  All his work was subject to the governance standards of the Nationwide Framework.  This directed 
how the project was to be managed, and required weekly reports. 

(7)  He was required to work 7.5 hours a day and meet weekly hours targets. 

(8)  Each of his contracts was for a fixed term. 

(9)  There was an unexercised right of substitution, but this did require Nationwide’s consent. 

(10)  In reality, it was difficult to send a substitute, due to the high level of specialist experience required.  
In any event, Nationwide’s approval would be needed before he ever used a substitute. 

(11)  Mr Lee took very little financial risk, and he had very few expenses. 

(12)  His financial exposure was similar to that of a full time employee on a fixed term contract. 

HMRC have won this case both at the Lower Tier Tribunal and more recently at the Upper Tier 
Tribunal! 
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HMRC v Atholl House Productions Ltd  

We have recently been advised that despite losing at the Lower Tier and Upper Tier Tribunals, HMRC 
have further appealed the Kaye Adams IR35 case to the Court of Appeal, and the case is expected to 
be heard in early 2022. 

Kaye Adams, the well known presenter of the ITV Loose Women show originally won her IR35 case at 
the lower tier tribunal. HMRC recently appealed the decision and went to the Upper Tier Tribunal. HMRC 
have lost again. The judge upheld the Lower Tier Tribunal decision in that IR35 did not apply to Kaye 
Adams’ engagement with BBC Radio Scotland. 

The judge in her case decided that if she had not formed her company i.e. if she had personally worked 
for the BBC directly, she would have been self-employed, and not an employee. 

Accordingly, she successfully appealed against the IR35 determination, and did not have to pay 
£125,000 pf PAYE and NIC. 

The lower tier tribunal judge was advised that Kaye Adams presents programmes for the BBC and other 
media outlets through her personal company, Atholl House Productions Ltd (AHP Ltd). HMRC had 
raised PAYE and NIC assessments on AHP Ltd for two years, the period for which she presented a 
daily morning radio programme on BBC Radio Scotland. HMRC claimed that she was a deemed 
employee of the BBC. 

HMRC had demanded £43,636 PAYE and £22,744 NIC for the fiscal year ended 5th April 2016 and 
£37,514 PAYE and £20,546 NIC for the fiscal year ended 5th April 2017. 

The judge, at the beginning of the case, stated that the issue at stake was, whether without the 
protection of her company, would she have been deemed an employee of the BBC? The judge felt that 
there were three main areas to explore here, namely did the BBC control Kaye Adams, was there 
mutuality of obligations and did she provide a substitute? 

Kaye Adams asserted that if she did not have her company, she would have been a self-employed 
presenter regarding her engagement with the BBC to present her daily BBC radio show. 

Her arguments included: 

 She was not paid if she missed a show due to family commitments 
 

 Whilst she was live on air, she had ultimate control over which callers to take, the questions 
that she asked, and the direction of the show 

 
 She was suspended for three weeks and received no pay during that period, because the 

BBC felt that a tweet sent from her personal Twitter account breached standards 
 
 She drafted the scripts for each programme 
 
 She had her ‘own brand’ relating to the shows she presented such as Loose Women on 

ITV, and her other shows and commitments 
 
 The BBC did not place any restrictions on her ability to work for any other broadcasters, TV 

companies or organisations 

The judge listened to both HMRC’s arguments and those of Kaye Adams. The judge found in favour of 
Ms Adams and distinguished her case compared to that of the BBC presenter Christa Ackroyd, who 
last year lost her IR35 case, and was held to be a deemed employee of the BBC. 
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Expenditure on extreme fitness training for a deep sea diver 

Osborne v HMRC [2020] UKFTT 373 

The taxpayer, Mr Osborne, was a deep sea diver and claimed the cost of his fitness training as a trading 
expense. 

Indeed, Mr Osborne was a saturation diver.  

Saturation diving allows professional divers to live and work at pressures greater than 50 msw for days 
or weeks at a time. This type of diving facilitates greater economy of work and enhanced safety for 

the divers. 

The claim was made by his accountants, on his behalf, that the expenditure was incurred wholly and 
exclusively for the purposes of his occupation. 

The claim comprised the cost of his gym membership, his fitness trainer’s fees and his travelling 
expenses to and from the gym. 

HMRC did not allow the claim, stating that there was duality of purpose and that the expenditure was 
not incurred wholly and exclusively for the purposes of his trade. 

Mr Osborne appealed and the case went to the first tier tribunal. 

The judge remarked that saturation diving was extremely dangerous and deep sea divers did indeed 
have to meet a very high level of personal fitness. 

Mr Osborne had consulted a diving doctor and also a personal fitness trainer to ascertain the most 
appropriate forms of personal training and exercise. 

The personal training expenditure was incurred both to enable him to keep fit enough to perform his 
work, but also to allow him to lengthen his career. 

The judge considered in depth all Mr Osborne’s arguments and reasoning. He found that Mr Osborne’s 
only motive for the training was to maintain his level of lung, heart and muscular fitness so that he could 
work as a deep sea diver. These were a matter of physical necessity. 

The tribunal judge concluded that the taxpayer would not train to this extent and level other than for the 
purpose of maintaining the high fitness level needed as a deep sea diver. 

The judge stated that it was not reasonable to infer that he undertook the training because of a 
subconscious motive to keep fit as a human being. ‘Any improvement to his fitness was incidental.’ 

The taxpayer won! The fitness training costs were allowable as trading expenditure wholly and 
exclusively for the purposes of his trade! There was no duality of purpose. 

The taxpayer’s appeal was successful and allowed. 

Tim Palmer’s comments… 

I am amazed by this decision! However, you do have to remember that this is a first tier tribunal decision 
and it is not binding. 

It is almost certain that HMRC will appeal and that is where the fun and games will start! Will this case 
go all the way to the House of Lords? 

Will this case eventually have a big bearing on other professions and vocations? 
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One accountant told me that he has a client who is a bodyguard to a very well known public figure. If 
he made a claim for his personal training, would it be allowed? 

I actually think it is the wrong decision. I think that there was duality of purpose. The fitness training was 
also incurred for him to keep fit and well as a human being and to benefit his looks and lifestyle away 
from his diving. 

I am very tempted to refer to the case of Mallalieu v Drummond in 1983 at the House of Lords. 

In this case a lady barrister was not entitled to deduct the cost of her professional clothes as a trading 
deduction because there was duality of purpose. 

She bought black dresses, suits, tights and shoes. She also acquired white blouses. She only ever wore 
these clothes in court, or travelling to court. 

The House of Lords, by a majority, decided that she needed clothes as a human being. The acquisition 
of the clothes served the purpose of her profession and also served her personal purpose. The judge 
said that she wore these clothes to preserve her ‘warmth and decency as a human being’. Expenditure 
incurred in satisfying basic ordinary human needs can never be incurred wholly and exclusively for the 
purposes of a trade or vocation. 

This is a fascinating case! There is a lot more to come from it yet! 

I am sure you have your own opinions and thoughts! 

Watch out for further developments! 

Osborne v HMRC [2020] UKFTT 373 
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G Phillips v HMRC (2021) TC08074 

We have just heard of a very recent new tax case regarding ‘whether an individual was genuinely self-
employed?’ 

The case is: G Phillips v HMRC (2021) TC08074 

Mr Phillips worked as a negotiator. His biggest client was C&G, an insurance broker. 

He appealed against HMRC’s tax determination that he was self-employed for the years 2010/11 to 
2013/14. 

He lost! He was self-employed! 

 There was no signed written contract between C&G and Mr Phillips. 
 He worked mainly at home 
 He was paid irregular commissions, with no payslips 
 He was responsible for his own diary 
 He could work for other companies 
 C&G did not control him 
 His work was irregular 
 No set hours (he worked when he wanted) 
 He was not enrolled in C&G’s pension scheme 
 He received no benefits 
 He was not entitled to any holiday pay 

 
As an aside and as an important background point, after he ceased working for C&G, Mr Phillips made 
a claim for unfair dismissal. 

He went to an employment tribunal. 

The employment tribunal ruled that he was not an employee and struck out his claim. 

Mr Phillips also appealed to the Lower Tier Tribunal against the self-employed tax assessments, 
claiming that he was an employee. 

Mr Phillips felt that C&G had failed to operate PAYE and Class 1 NIC and that this was their liability, 
not his. 

The judge at the Lower Tax Tribunal reviewed the position. 

He felt that the communications between Mr Phillips and C&G did not contain any mutual intentions that 
C&G would employ him. 

The terms proposed and indeed implemented by C&G were consistent with engaging him as a self-
employed consultant. 

The judge agreed with HMRC that Mr Phillips was self-employed. 

His appeal was dismissed. 

This is a very interesting case where HMRC are actually arguing that someone is self-employed! 

G Phillips v HMRC (2021) TC08074 
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T Coffey trading as Coffey Builders v HMRC TC1888  

There is another previous tax case similar to Mr Phillips. 

Again, in this case, Mr Coffey was claiming that he was an employee, whereas HMRC were arguing 
that he was self-employed. 

Background 

Mr Coffey (Mr C) was a self-employed partner in ‘Coffey Builders’ until he retired because of ill health 
in March 2003, having instructed his accountant to de-register his business from VAT. 

HMRC investigated Mr Coffey for the fiscal years 6th April 2003 to 5th April 2006. During this period, he 
had been involved in the refurbishment of Dr Selvarajan’s (Dr S) Bolton clinic. 

Mr Coffey was paid a weekly amount of £500 during the above fiscal years. Mr C signed a contract as 
the main contractor for Dr S’s building work. Mr C was responsible for health and safety and the relevant 
insurance. However, all tools, equipment and materials were paid for by Dr S, who had opened up 
accounts at local builders’ merchants. 

Mr C alleged that he was employed by Dr S during this period and that he was not self-employed. He 
felt that the outstanding tax and NIC were PAYE liabilities of Dr S. 

Dr S stated that all labourers who worked on the project were sought out and found by Mr C. Dr S did 
not know their names, rates of pay or qualifications. 

The case went to the Lower Tier Tribunal. Dr S claimed that he was hiring Mr C as a self-employed 
contractor to run his building project. Dr S appealed against the NIC assessments raised on him. 

The tribunal found Dr S to be much more credible than Mr C. 

The tribunal found that Dr S simply did not have the appropriate experience or knowledge to run and 
control the building project. Mr C had much more control over the project than he accepted. He had 
significant responsibilities. He had indeed signed documents as ‘principal contractor’. 

Mr C decided and controlled the payments to the subcontractors. 

Mr C had been a self-employed builder all his life. The tribunal felt that he had continued to be so. 

The tribunal discovered that the weekly fee of £500 did occasionally vary and differ. Mr C had a 
responsibility to correct any shoddy and defective work. He had a degree of financial risk and 
responsibility. 

The tribunal accordingly found that Mr Coffey was duly self-employed throughout his entire engagement 
with Dr Selvarajan. 
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The recent IHT case of Mrs Kirsty Makin (2021) 

The tragic heir to a sporting goods empire, Tom Makin, died from bone cancer last year, aged just 29, 
leaving behind his wife, Kirsty (aged 34) and their two very young daughters. 

The couple had married in August 2018. 

However, in 2017, a year before they got married, Tom gave Kirsty his half share in their £1.8 million 
home in Bury. 

Tom wasn’t aware of this, and he obviously had not liaised with his accountants, but this was a very 
bad move! 

He gifted the half share of his home to his then-fiancé prior to their marriage. 

It was only after his recent funeral that the executors had discovered the gift transaction, prior to his 
marriage. 

The executors realised that the gift would attract an IHT bill of £300,000 because the couple were not 
married when the gift took place. 

If Mr Makin had not done this, and had simply left his share of the property in his will on death, there 
would have been no IHT payable whatsoever! 

Accordingly, in this very unusual case, Mr Makin’s estate executors are seeking to persuade the High 
Court that the gift should be posthumously rescinded.  

The claim states… “the gift has created an IHT liability of £300,000 that would not be payable if the 
house had been left by Mr Makin under his will.” 

“Mr Makin made the gift by mistake in that he believed it would not create an IHT liability on his death.” 

The executors have asked the High Court to officially declare the gift as null and void, and they have 
also asked for an annulment of any documents indicating that the couple were joint tenants of the house. 

If the executors succeed, Mrs Makin will not have to pay £300,000 to keep her family home. 

The six bedroom house, at the centre of this tax case, has a 25 metre pool, a full scale gym, a steam 
room, jacuzzi, full-size snooker table, and a library. 
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Wickford Development Company Limited v HMRC 2020 TC 7864 

2020 UK FTT 387 

A property developer wins its VAT case, claiming VAT input tax on the installation of blinds in new 
homes. Wickford is presently building a massive 1,600 new homes development in Great Dunmow in 
Essex. 

It installs fitted, bespoke, manually operated blinds to all the windows in the new homes it constructs. 
These blinds are indeed individually measured and fitted by a very skilled and specialist blinds 
subcontractor. To fit them, he uses specialist tools and proprietary fittings. 

The sale of the new homes by Wickford and the construction services supplied in building them are 
actually zero rated for VAT purposes. 

Wickford incurred £42,000 VAT input tax on the purchase of these blinds and duly claimed it on their 
VAT returns. They claimed that they had ordinarily incorporated the blinds into each of the new homes 
in Great Dunmow that they had built. 

Wickford claimed the VAT input tax it paid when they bought the blinds. They asserted that the blinds 
were part of the zero-rated supply of the new homes. However, HMRC disagreed. It disallowed the 
£42,000 input tax. Wickford appealed to the Lower Tier Tribunal. 

Wickford argued at the tribunal that their marketing ploy is an all-inclusive specification. Wickford fit the 
blinds in every new house as part of the total asking price for each individual property. 

The blinds are not easily removable. If you did remove them, it would damage the UPVC window frames 
and also the plaster within the window reveals. This would be expensive to repair. Wickford argued that 
they had been incorporated into all the homes. They had been doing so since 2015. Their brochures 
since that date had shown the installation of the blinds, as part of the asking price to buy the finished 
home. 

The installation of blinds, since 2015, is now a common feature in new homes in the UK. 

The judge accepted all of Wickford’s arguments. 

The judge concluded that ‘the window blinds are goods of a description ordinarily incorporated by 
builders in properties built as single family dwellings. They are part of the total zero-rated supply.’ 

Wickford won! They got their £42,000 VAT input tax allowed! 

The judge added ‘HMRC’s view on the matter is irreconcilable and is incorrect.’ 

This is a very big decision in favour of the builder! 

Building developers who have not been able previously to recover input tax on manually operated blinds 
installed in new homes have overpaid their VAT for the last 4 years! 

We believe that HMRC have now accepted the judgement in the Wickford case and are reviewing and 
updating their guidance. 

Wickford Development Company Ltd v HMRC 2020 
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Footnote to the Wickford case 

Protective four year VAT claims, subsequent to the Wickford case… 

VAT claims and adjustments can be made within four years of the VAT quarter/month end.  This applies 
to both HMRC and taxpayers. 

The Value Added Tax (Input Tax) Order 1992 (Statutory Instrument 1992/3222) at Article 6 blocks input 
tax on goods other than building materials (defined as eligible for zero-rating within items 2 or 3  of 
Group 5 , or item 2 of Group 6  Schedule 8 VATA 1994) incorporated in the construction of new zero-
rated buildings.  Together with the Value Added Tax Act 1994, Schedule 8, Group 5, Notes 22 and 23, 
HMRC have interpreted this in Business Briefs and have published a list of “building materials” being 
goods ordinarily incorporated in a building by builders. 

Blinds were generally considered blocked input tax as being fittings of a kind not ordinarily installed by 
builders. Wickford held that blinds were ordinarily installed by builders and should not therefore be 
subject to blocked input tax. 

Builders need to therefore determine whether it is worth claiming this previously unclaimed input tax. 
As the fourth anniversary of each VAT period comes to an end, that period falls outside of the four year 
period, so some haste is required. A claim for say the quarter to 28th February 2017  goes out of date 
at the end of this month! 

There must be a timeous claim but it need not be in the full detail of a “final” claim. The client must have 
a reasonable and reasoned estimate of the claim but where this is likely to involve relatively few 
invoices, there may be no reason why a fully itemised claim cannot be made as a first off. To give a 
little more time, a claim for the soon-to-be-out-of-date quarter could be provisional but claims for all of 
the later quarters might be accurate and final. 

Dentists 
 
There is still an issue with dental associates, who HMRC are claiming are not self-employed. 
 
HMRC are now arguing that these dental associates are actually employees and should be on the 
dentist’s payroll. 
 
We have seen HMRC quote the following case: 
 
Whetstone v Medical Protection Society (High Court) 2014 EWHC1024 (QB) 
 
Dental Hygienists 
 
One accountant recently advised us that he won and successfully argued that a lady dental hygienist 
was self-employed. 
 
The arguments he used included: 
 

1) She pays rent to the dentist each month for the use of her room. 
2) There was no control over her. 
3) No mutuality of obligations… She could turn down the work offered to her. 
4) She pays her own insurance. 
5) She has no entitlement to holiday pay or sick pay or any other benefits. 
6) When she went away on holiday, or was sick, she provided a substitute. 
7) She doesn’t get paid if a patient cancels. 
8) She pays for her own uniform, which does not state the name of the dental practice on it. 
9) She works each week for two other dentists. 
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VAT CASES 

Recovering VAT on ‘business cars’… the 6 questions to ask your clients. 

1) Is the car incapable of private use? 
2) What is your trade or business, and what role will the car play and how will it be used in that 

business? 
3) Have the directors and employees been instructed that they are never allowed to use the car 

privately? 
4) On the days and evenings, when the car is not used for business purposes, where will it be kept? 
5) Where are the keys for the car kept? 
6) Will a mileage log be completed for each use? 

 
Date of 
journey 

Name of 
employee 
who used 
the vehicle 

Purpose of 
journey 

Venues: 
From where 
to where? 

Miles at 
start of 
journey 

Miles at 
end of 
journey 

Signature of 
employee 

 

See this recent VAT Case… Barry John Graham v HMRC TC7313 2019 

In this case, the taxpayer acquired three business cars….  

1. An Audi A8; 
2. A Mini Cooper S; and 
3. A Porsche Cayenne 

He successfully claimed 100% input VAT on all 3 cars! 

See this case, to see how he did it! 

Recent VAT Car Cases… 

There have been two interesting cases in this area........... 

1) In Jane Borton (t/a Contract Build) [19/05/16] UKFTT 473, the first tier tribunal found that the 
appellant intended to use the car solely for business purposes. 
“the very fact of his deliberate acquisition of the car whereby he makes himself the owner of the car 
and controller of it means that at least ordinarily he must intend to make it available to himself for 
private use even if he never intends to use it privately.” 
 

The Court's reasoning was strengthened by the fact that the car was insured for private use, which 
even if he did not intend to use the car privately, actually allowed such use. 
 

2) In Zone Contractors Ltd [26/07/16] UKFTT 594, the FTT ruled that the restrictions imposed by the 
appellant on the use of its motor cars were sufficient to prove that the company did not intend to 
make the vehicles available for private use.   
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The private tuition VAT exemption: Recent Case 

If a sole trader, or a member of a partnership, or limited liability partnership, but not a company, gives 
private tuition, it is exempt from VAT provided it is in a ‘subject ordinarily taught in a school or university’. 

Note that tuition given be a limited company or an employee of a sole trader or partnership is always 
standard rated. 

VATA 1994 Sch 9 group 6 item 2 

Previous taxpayers we have successfully assisted include: 

 A professional tennis coach 
 A golf pro 
 Royal Yachting Association teacher 
 A tutor giving English private tuition lessons to a foreign Premiership football manager, who 

came over to manage in the UK 

In a very recent case, the taxpayer, Anna Cook provided Ceroc dancing lessons under a franchise 
agreement. 

The classes were described as a ‘fun night out and a way to meet members of the opposite sex’. 

There was also a licenced bar and disc jockey. 

HMRC felt that the dance sessions were ‘recreational’ rather than ‘educational’ and felt that the VAT 
exemption did not apply. 

The taxpayer appealed. 

The judge at the Lower Tier Tribunal felt that the Ceroc dancing ‘should be considered as the same as 
teaching dance in a school or university’. 

The taxpayer’s appeal was allowed at the Lower Tier Tribunal, but has been recently overturned at the 
Upper Tier Tribunal! 

The Upper Tier Tribunal judge felt that Ceroc dancing was not taught in schools.  

He set aside the First Tier Tribunal’s decision and remade it. 

The judges ruled that the taxpayer’s supply of Ceroc tuition was not exempt from VAT. 

Anna Cook v HMRC UK FTT 0321 (TC) 
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USING ALTERNATIVE DISPUTE RESOLUTION, TO SETTLE TAX DISPUTES WITH HMRC 

ADR aims to help taxpayers resolve disputes or get agreement on which issues need to be taken for a 
legal ruling. ADR doesn’t affect a taxpayer’s right to appeal or ask for a statutory review.  

ADR is thus a process to enable the taxpayer and HMRC to come to agreement, if possible, without 
going to litigation. If litigation cannot be avoided ADR can help to narrow down the issues in dispute 
and eventually shorten any tribunal proceedings. 

Taxpayers can apply for ADR if they have stopped making progress in their dealings with HMRC. This 
could happen, for instance, during an HMRC compliance check or enquiry. 

ADR gives the taxpayer the option of having someone who’s not been involved in the case/dispute, to 
work with them and with the HMRC officer dealing with it. The person leading the ADR acts as a neutral, 
third party mediator. They don’t take over responsibility for the dispute. They work with the taxpayer 
and HMRC officer to explore ways of resolving the dispute through meetings and telephone 
conversations. They help to focus on the areas that need to be resolved and, if needed, help re-establish 
communications between both parties. 

In some cases the taxpayer might agree with HMRC to jointly pay for a professional independent 
mediator. We have found, however, that you can still get the very occasional ADR case where HMRC 
turn up, but in reality just do not want to take part in the mediation process. 

You have to apply online for ADR. You can, if both sides approve and agree, have the meeting in the 
accountants’ boardroom! The accountant can have quite a few technical members of his team present! 
ADR can now be used at any stage in the litigation process.  

There are many advantages in using ADR, to agree a tax dispute with HMRC. 

1. Quickness 

Going through the tax tribunal is very expensive and can take a long time to resolve. However, the ADR 
mediation process is very quick and hopefully everything will be resolved much earlier. 

2. Cheaper Cost 

The cost of the ADR mediation is much cheaper than going through the tribunal process. 

3. Confidentiality 

The ADR mediation is confidential. The mediation and the agreement reach will not be made public. 
This will be very welcome for taxpayers who are ‘high profile’. However, if the dispute goes before the 
tribunal, it is no longer confidential. The hearing is open to the public. The decision and all the findings 
will be published. 

4. Control 

Both the parties will have much greater control with ADR, compared with litigation. With ADR, the parties 
can set the parameters of discussions themselves. They can also agree when and where the ADR 
mediation will take place. 


